Caseb:13-cv-02019-BLF Document60-5 Filed06/19/14 Pagel of 18

EXHIBIT “E”



Caseb:13-cv-02019-BLF Document60-5 Filed06/19/14 Page?2 of 18

I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A
SAN FRANCI SCO DI VI SI ON

ELLEN ANNETE GOLD, on behal f of
herself and all others simlarly

si t uat ed,
Plaintiffs,
VS. Case No.:
3:13-CV 02019
VHO

M DLAND CREDI T MANAGEMENT, | NC.,

a Kansas corporation; and M DLAND
FUNDI NG LLC, a Delaware Iimted
liability conpany,

Def endant s.

N N N N N N N N N N N N N N N

CONFI DENTI AL TRANSCRI PT
VOLUME |
30(b) (6) DEPOSI TI ON OF ANGELI QUE ROSS
SAN DI EGO, CALI FORNI A
APRI L 28, 2014

REPORTED BY:
JULIE A. McKAY, CSR NO 9059

JOB NO.
75859CON



© 00 N o o B~ w NP

N NN N NN R R R R R R R R R
g N W N P O © O N O O M W N B O

Caseb5:13-cv-02019-BLF Document60-5 Filed06/19/14 Page3 of 18

I N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF CALI FORNI A

ELLEN ANNETE GOLD, on behal f of
herself and all others simlarly
Si t uat ed,
Plaintiffs,
VS. Case No.:
3: 13- CVv- 02019
VWHO

M DLAND CREDI T MANAGEMENT, | NC.,

a Kansas corporation; and M DLAND
FUNDI NG LLC, a Delaware Iimted
liability conpany,

Def endant s.

N N N N N N N N N N N N N N N N

DEPCSI TI ON OF ANGELI QUE ROSS,
taken by the Plaintiffs, comencing at the hour of
8:57 a.m on Mnday, April 28, 2014, at 530 "B" Street,
Suite 350, San Diego, California, before Julie A MKay,
Certified Shorthand Reporter in and for the State of

Cal i forni a.

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681
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APPEARANCES:

For

For

the Plaintiffs:

CONSUMER LAW CENTER, | NC.

BY: FRED W SCHW NN, ESQ

12 South First Street, Suite 1014
San Jose, California 95113

(408) 294-6100

fred. schw nn@j consuner | aw. com

t he Def endant s:

SI MMONDS & NARI TA LLP

BY: TOM O B. NARI TA, ESQ

44 Montgonery Street, Suite 3010
San Francisco, California 94104
(415) 283-1000

tnarita@nl | p. com
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

SAN DI EGO, CALI FORNI A, MONDAY
APRI L 28, 2014, 8:57 A M

ANGELI QUE RGSS,

havi ng been first duly sworn, testified as foll ows:

EXAM NATI ON

BY MR SCHW NN:

Q
record.

A

Q
A
Q
A
Q
A

Woul d you pl ease state your full nane for the

Angel i que Dani el |l e Ross.

Coul d you spell your first nane, please.
A-n-g-e-1-i-qg-u-e.

What ' s your address?

My honme address or --

Ri ght .

-- ny business address?

It's 2045 Sweetwater Road, Suite B, as in boy,

Spring Valley, California 91977.

> O > O

Q

That's your hone address?

My hone address, yes.

What ' s the nane of your enpl oyer?

M dl and Credit Management.

And what's your title at Mdland Credit

Managenent ?

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

MR NARITA: | was going to interpose an
obj ecti on.

MR, SCHW NN: Twenty-one topics.
BY MR, SCHW NN:

Q Are you the person designated by Mdland Credit
Managenent with regard to these 21 topics?

A Yes.

Q Are there any of these 21 topics for which you
Wil not be able to testify here today? |If you want to
take a nonent to | ook at them that would be fine.

A | would say Number 5, | could speak to sone
part of the specific use for the account notes, but not
all of that section.

Q Ckay.

MR NARITA: Of the record.
(D scussion was held off the record.)
MR. SCHW NN:  Back on the record.

BY MR SCHW NN:

Q So with regard to Topic Nunber 5, "Creation,

nodi fi cation, programm ng and use of conputer software.

So is it fair to say the creation, nodification,

progranm ng vou're not going to have know edge of . but

the use of the conputers you woul d?

A. Yes.

Q What other topics on this list do you believe

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

you're not qualified to tal k about?

A | would say Nunber 11 and 12 | can gi ve general
under st andi ng but woul d not have specific information
around desi gn.

Q Desi gn, use or efficacy, which would you not
have know edge of ?

A | woul d say probably all of those. |
under st and general process of that, but not specific
desi gn, use or efficacy of notices.

Q Who at Mdland Credit Managenent woul d have
knowl edge of the topics in Nunmber 117

MR NARI TA: |If you know.

THE WTNESS: That would |ikely be sonmeone in
t he marketing departnent.

MR SCHW NN: Counsel, you're not going to put
up a witness for Number 117

MR. NARI TA: W don't have a witness for you
today that has any nore specific know edge ot her than
Ms. Ross. Again, you could ask her general questions
about that topic, but -- I don't want to speak for her,
but I don't anticipate that she woul d have know edge of
this particular letter and this particul ar brochure that
your client is suing over.

Is that a fair characterization, M. Ross?

THE W TNESS:  Yes.

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

MR.  SCHW NN: It's not vour intent to put up a

witness with regard to Topic 11 today?

MR. NARI TA: Not beyond Ms. Ross's know edge,

no.
And w t hout taking up too nuch of your tine,
we're incorporating by reference of the objections that
we served, which you' ve been ki nd enough to mark.
BY MR, SCHW NN:
Q What ot her topics would you not be qualified to
tal k about ?
MR, NARI TA: Twel ve is related to 11, correct?
THE W TNESS: Yeah. Twelve is related to 11.
I would say 13 is general -- | generally could
give informati on on that.
Fourteen, | don't know that, either.
BY MR, SCHW NN:
Q Who woul d know Nunber 147
A Maybe soneone in the marketing departnment.
MR. NARI TA: Just so we have a clear record,
14, we have previously provided to you the nunber of
persons with California addresses.
THE W TNESS: That's different.
MR NARI TA: Ckay. So | w thdraw ny comment.
l"msorry. | was not reading it close enough.

THE WTNESS: Sane thing, 15, | don't know,

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681 11
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

ei ther.

BY MR SCHW NN:

Q Wio at Mdland CGredit Managenent would be

gualified to tal k about Topic Nunber 15?2

A Soneone in the nmarketing departnent.

MR. NARI TA: Now ny comment does apply.

Nunber 15 asks for the nunmber of notices and
brochures that were sent. And we have provided to you
previously in a discovery response the nunber of
California residents who got -- who were sent the notice
during the class period. So we have previously provi ded
t hat nunber to you.

MR, SCHW NN: Ckay. The nunber we've been
previously provided is the nunber of letters sent to
Cal i forni a addresses and for whi ch HSBC was t he ori gi nal
creditor. And | believe that nunber is just short of
43, 000 or sonet hi ng.

MR. NARI TA: Sonething in that range.

BY MR, SCHW NN:

Q kay. I'malso wanting to know the total

nunber of letters sent to Californi a addresses w t hout

regard to who the original creditor is.

Wul d vou know t hat nunber ?

No.

A
Q And | also want to know the total nunber of

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681 12
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

letters sent to any address with regard to any ori gi nal
creditor. Total nunber of letters.
Wul d you know t hat nunber ?

A No.

Q Who at Mdland Credit would know t hose two
nunmbers? Sonebody in the marketing departnent?

A | believe so.

Q Wth regard to Nunber 16, are you qualified to
speak to that topic?

A No.

Q And, again, would that be soneone in the
mar ket i ng department who could speak to that?

A | believe so.

Q Nunmber 17, do you know t he date on which
M dl and Credit Management began usi ng the subject
collection letter?

A No, | do not.

Q And, again, would that be soneone in the
mar keti ng departnent ?

A | believe so.

Q Topi ¢ Nunber 18 asks for the date that M dl and
Credit Managenent ceased using the collection letter.

Do you know what that date is?
A No.

Q And, again, soneone in the narketing departnent

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

woul d know?

A | believe so.

Q And begi nni ng on page 4 of the deposition

notice there and ending at the top of page 5, there is a

| i st of docunents that were requested for today's

deposi ti on.

Are there any additional docunents that M dl and

wll produce at this tine?

MR.__NARI TA: | can answer that one. We're not

produci ng _any addi ti onal docunents today in _connection

with the deposition notice. W have served sone

obj ections that you ve nmarked as Exhibit 2, | believe.
BY MR SCHW NN:

Q Ckay. Wth regard to docunents in Nunber 13,

Request Nunber 13 --

MR. NARI TA: Docunent Request Nunber 137

MR. SCHW NN:  Yes, Docunent Request Number 13.
BY MR SCHW NN:

Q This question is for the witness. Can you
perhaps, read that. And then the question is going to
be: Wwo at Mdland Credit Managenent do you believe
woul d be in possession of docunents described in
Docunent Request Nunmber 137

A The docunent request says, "All docunents that

show the netrics used to determ ne and eval uate the

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681 14
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

materiality argunment with regard to this letter?
MR. NARI TA: W do.
MR _SCHA NN: COkay. And with regard to

materiality, is it going to be Mdland's position that

the | east sophisticated consuner reading this letter

woul dn't change their behavior? |Is that the qgist of the

materiality?

MR. NARI TA: The gist is the Donahue case, the

9th Crcuit decision in Donahue.

VR. SCHW NN: And that neans the hypotheti cal

| east sophi sticated consuner who receives this letter

woul dn't nodi fy or change their behavior in _any way.

MR. NARI TA: Wll, that's not exactly the way |

read Donahue. | think that the way | read Donahue is

the wording of the letter would not inpact or frustrate

the | east sophisticated debtor's ability to choose an

intelligent response.

So whatever the intelligent responses are to

the letter, there's nothing that's stated in the letter

nor is there anything omtted fromthe letter that would

frustrate the consuner's ability to choose that anongst

t he responses.

VR. SCHW NN: So Mdland -- the Mdl and

entities intend to effect sone kind of response with

this letter and that's why they sent it. And so whet her

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681 42
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or not people responded differently to this letter than

other letters, whether nore people called, whether nore

noney was coll ected, whatever the netrics that are used

to evaluate letters, Mdland is a big conpany. They're

not sendi ng out thousands of letters unless they have

sone belief that they're going to be effective. And

they track that stuff.

And if it's vour intent to say that -- to base

a defense on the response of debtors who receive this

letter, | think it's valid for us to ask about

Topics 11, 12. 15, 16, 17, 18 with reqgard to when the

| etter began being used, when the letter stopped being

used, how M dland tracks the effectiveness of coll ection

letters, and howthis letter conpares with other

| etters. And we believe that that information i s

relevant to a materiality defense.

And | want vou to, perhaps. speak to vour

clients and consider providing us this infornmation;

because | nean, we're going to, you know, defend agai nst

vour defense based on the fact that vou won't respond to

di scovery.

So if there's going to be a materiality

defense, | would like to hear vour position on why vyou

don't think vou have to give us this stuff.

MR. NARI TA: Sur e. And | think | understand

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681 43
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Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

your _argunent. | don't think, though, that vyou've

correctly characterized how we intend to defend the

case.

So really what our position is, is there's only

maybe one or two intelligent responses to any given

collection letter: You can pay the anount that's

request ed. You can - -

MR._SCHWNN:. Call.

MR. NARI TA: You can call in response. O vyou

can read it and discard it.

| can't think of any other intelligent

responses, although there may be ot her ones.

But however nany there are, there's nothing

stated in the letter that would i npact the ability of

t he hypot hetical | east sophisticated debtor to sel ect

anongst those intelligent responses.

And so, therefore, the actual response rates

or, vou know, whatever netrics Mdland m ght use if it

does use to track, really don't matter. Those woul d be

i ndi vidualized issues that would turn on different

t hi ngs that each individual debtor m ght be

experi enci ng.

Li ke they m ght not have a job and that's why

they' re not responding or they m ght have cone into sone

noney and so now they have the financial ability to pay.

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681 44
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ANGELIQUE ROSS, VOL. 1 - April 28, 2014
Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

There could be all kinds of individual reasons why they

actually did or didn't respond.

But the question, | think, for the Court is

woul d this hypothetical | east sophisticated consuner be

frustrated in their ability to respond to a letter in

sone way.

MR.  SCHW NN: | understand vour position. And

| think you understand nine. But if the arqunent or the

theory that vou propose to advance is that anpbng these

three or so rational choices that a | east sophi sti cated

consuner would make, that this letter doesn't change

that, then | think it wuld be relevant to apply sone

enpirical facts to this theory to see whether or not, in

fact, it's true that they don't -- debtors who receive

this letter don't pay with any nore frequency than

debtors that receive other letters. Debt ors that

receive this letter don't call wth any nore frequency

t han debtors that receive other l|letters. Debt ors i gnore

this letter at the sane rate they ignore other letters.

| believe all of those inquiries are relevant

if vou're going to base a defense on a theory that the

hypot heti cal | east sophisticated consuner who receives

this letter would not change their behavi or because of

the contents of the letter.

And | think I've explained it fully. | think

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681 45
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Confidential - GOLD VS. MIDLAND CREDIT MANAGEMENT

vou understand that.

MR NARI TA: Yeah.

MR.  SCHW NN: | want you to go back and,

per haps, talk to vour client. You' re going to do

what ever _vou're qgoing to do. Qur_di scovery cut-off is

t his Wednesday. Local rule requires we nove to conpel

within seven days. It's our intent to do so. L

consider this our in-person neet and confer.

MR. NARI TA: That's fine, vyeah.

VR. SCHW NN: And so by the end of this week,

we're going to be sending vou a joint letter or

sonet hi ng. So in the next couple of days if vou coul d,

perhaps, tell ne if you quys wll agree. | don't want

to have to cone down here again to do this.

| think that we've asked interrogatory

responses, interrogatories which give us this

i nf or mati on. | ' m not sure. | would have to check.

But if we could get perhaps verified discovery

responses or _sonething, we could avoid having to do this

again.

MR _NARITA. Okay. | appreciate that. |'m
glad we talked about it. | understand where you're
coming from And I'll talk to the client right away and

hopefully we can cone up with sonething to avoid a

di sput e.

LUDWIG KLEIN REPORTERS & VIDEO, INC. - 800.540.0681 46
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1 STATE OF CALIFORNIA )
ss.
2 COUNTY OF SAﬁ DIEGO )

I, Julie A. McKay, Certified Shorthand Repdrter in
and for the State of California, Cerfifiéate No. 9059,
do hereby certify:

That the witness in the foregoing deposition was bj
me first duly sworn to testify the tfuth,'the whole
truth, -and nothing but the truth in thé foregoing causé;
ﬁhat the deposition was taken before me at the time and
place herein named ; tﬁat'said deposition was réported by
me in shorthand and trénscribed, through'computerFaiaed
traﬁscription, under my direction; and that the
‘foregoing transcript is a true record of the testimony
elicitéd at proceedings had at said'deposition.

I do further certify that I am a disinterested .
:pe:son and am in no way interested in the outcome of_.
Lthis action or connected with or related to any of the
parties in this action'of to their respective counsel.

In:witness whereof, I have hereunto set my hand

this 12" day.of May, 2014.

Ju&ig A. McKay é/’—-ziifg

CSR No. -9059
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